ALAI 2009 London –questionnaire

HUNGARY
History

1. When did your country pass its first ‘modern’ copyright act? On which model was it based and what were its essential features? (a ‘modern’ copyright act being defined as a legislative act conferring protection by way of exclusive rights on any person falling within a pre-defined category of beneficiaries such as authors and artists)

The first printed books were produced in Hungary as early as the last quarter of the fifteenth century, and very soon afterwards printing privileges were established within the framework of industrial monopolies. Those who infringed these privileges were punished with fines.  

In 1793, a royal decree was issued to regulate printers' exclusive rights comprehensively.  It forbade unauthorized reprinting in general and threatened infringers of that prohibition with fines.  In a decisive step toward a system of real author's rights, this decree provided for the payment of damages to authors as well.  The legal developments that took place in Western European countries at the turn of the 19th century found a vivid echo in the circle of Hungarian authors and lawyers as well.  At that time, Hungary was part of the Austro-Hungarian Empire, and German-Austrian models were decisive in influencing Hungarian legislation and case law. The traces of that orientation can frequently be identified in the Hungarian legal system even now.  The 1837 Prussian Copyright Act became a sort of model in Hungarian legislation.

The first draft copyright statute was submitted to the Hungarian national assembly in 1844.  It was worked out by Bertalan Szemere under the commission of the Kisfaludy Society, which was active in Hungarian cultural life.  In starting from the Prussian Copyright Act, Szemere took into account special circumstances in Hungary, innovating in many regards.  The Hungarian national assembly adopted the draft; but the Austrian Emperor, who was then also the Hungarian King, did not approve it.  The Austrian Imperial Court preferred general decrees valid for the whole empire to purely Hungarian laws, since such decrees strengthened the internal integration processes of the Empire.  At that time, such a general decree on copyright was already being prepared.  It was promulgated in 1846.

Hungary adopted its first copyright statute in 1884.  László Arany, a writer, had worked out the draft of this statute on the basis of the 1870 German Copyright Act.  However, he departed from the German law in many respects, notably in treating copyright as transferable property. After World War I, Hungary became fully independent, and its anticipated adherence to the Berne Convention made the elaboration of a new copyright statute necessary. That statute was promulgated in 1921 as Act No. LIV of 1921 but it did not significantly change the principles that the 1884 Act had incorporated. Hungary joined the Berne Union in 1922. 

It very soon became evident that the 1921 Act was not modern enough.  For example, it determined the rules of protection genre by genre and gave an exhaustive list of economic rights in every case. As a result, when technological developments accelerated, they created newer and larger gaps in the law, which the courts tried to fill by often-strained interpretations. The 1921 Act also did not provide for moral rights, creating a problem when Hungary adhered to the 1928 Rome Act of the Berne Convention. The Kuria, the Supreme Court at that time, adopted a series of decisions of principle recognizing Berne moral rights.

The 1921 Act, in spite of its many contradictions, remained in force until January 1, 1970, that is, until the prior 1969 Copyright Act came into effect. 

The current Hungarian Copyright Act was adopted in 1999 as Act No. LXXVI of 1999 on Copyright (CA); it has been amended several times. 
2. Was your legislation at all influenced by the Statute of Anne?

No, it wasn’t. 

3. Did you have a system of guilds dealing with copyright matters before the introduction of a ‘modern’ copyright act and if so, are there still provisions in your copyright law that can be traced back to that period?

No, we did not and do not have. 

On-line exploitation

4. How does your legislation deal with digital libraries? Do you distinguish between traditional and digital libraries and are there special provisions in relation to education?

There are no separate rules on digital libraries. 
The Copyright Act contains provisions on exceptions and limitations for educational purposes which are in accordance with Article 5(2)(a) and (c) and (3)(a) and (n).                                                                                                                                                                                                                                                
5. Have there been any attempts in your country to expand collective administration to on-line libraries?

No, there have not been.  
6. How does your legislation deal with the issue of consent of authors to the on-line digitization of works?

The only existing provisions in the Hungarian Copyright Act which may be relevant from this viewpoint cover the issues of  orphan works:

Act CXII of 2008 amended the 1999 Copyright Act and (in addition to a fuller implementation of the Rental, Lending and Related Rights Directive concerning the lending right) introduced a complex regulation of the use of “orphan works.” The Act was adopted on December 28, 2008, and entered into force on February 1, 2009; however, in respect of the provisions on “orphan works,” it will only enter into force on April 1, 2009, since as mentioned in paragraph 9, below, a governmental decree is still to regulate certain procedural details.   

Under the new Article 57/A of the Copyright Act inserted by the above-mentioned Act, the regulation covers any work in the case of which the person who intends to use it “has made all those measures to find the author which, in view of the nature of the work and manner of its use, are justified, and still has not succeeded to locate him.”  This is regarded to be a synonym of “diligent search.” For the conditions to be fulfilled in order to prove that “diligent search” has taken place, see paragraph 10, below.    

As a general rule, the Hungarian Patent Office (HPO) has the right to grant a non-exclusive license for the use of such works. The license is valid for five years, but it does not extend to the right of granting sub-licenses and to the making of derivative works. 

When the HPO grants such a license, it also fixes the amount of remuneration due by the user of the work, taking into account the nature and extent of the use. If the use of the work does not serve, either directly or indirectly, obtaining or increasing income, the remuneration must only be paid after that the author (or other owner of copyright) is located. Where the use of the work, either directly or indirectly, serves obtaining or increasing income, the use of the work may only be commenced after that the remuneration is deposited at the HPO.     

As soon as the owner of copyright is located, the HPO, at the request of the owner of copyright or the licensee, withdraws the license. Nevertheless, the licensee is allowed to continue using the work to the same extent as until the time of finding the owner of copyright and his location for one more year or until the expiry of the license granted by the HPO, whichever period is shorter. The same applies for those users who, before finding the owner of copyright and his location had made serious preparations for the use of the work under the license. 

The owner of copyright may claim the remuneration established by the HPO for five years from the date of the expiry of the license or of the withdrawal thereof. After the expiry of the five-year period, the HPO is to transfer the remuneration deposited at it to the collective management organization which is authorized to manage the rights of the owner of copyright in respect of other uses of his works, and, in the absence of such organization, to the National Cultural Fund. The latter is to use the amounts of remuneration thus transferred for the making available of cultural goods to the general public. 

If the owner of copyright does not find the remuneration fixed by the HPO appropriate, he may turn to the court to establish its amount.

The above-described procedure is not applicable in those cases where a collective management organization has the right to authorize the uses of “orphan works” or collect remuneration for them on the basis of obligatory or extended collective management. In such a case, the distribution rules of the organization are supposed to regulate how an owner of copyright may claim remuneration after that his identity is established and his whereabouts is located.

Act CXII of 2008 has authorized the Government to regulate, in a decree, procedural details concerning the licensing of use of “orphan works” by the HPO. The draft decree is in the final stage of consultations. It, inter alia, determines certain deadlines and the tariffs that the HPO may apply in the licensing procedure. It is rather in these aspects that, at the moment of preparing this report, there are still some unsettled questions. 

At the same time, there seems to be agreement on those provisions of the draft decree which prescribe what documents and other proofs must be presented in order to prove that “diligent search” has taken place. Namely, certificates proving that the efforts to  identify and/or locate the owner of rights on the basis of the following sources have been in vain: (i)  voluntary register operated by the HPO, (ii) databases of relevant (relevant from the viewpoint of the genre of the work) Hungarian collective management organizations; (iii) databases of relevant publicly available collections and archives; (iv) information resources of organizations representing producers and/or publishers that usually produce or publish works of the same genre; (v) databases that may have been suitable to locate the owner of rights.  It should be proved that the search has also extended to asking information from the known co-authors and from the known previous users of the same work; furthermore, that an advertisement has been published in a newspaper of national-level distribution and it has not resulted in identifying and/or locating the owner of rights. In the case of a work about which it may be presumed that its country of origin is another country, it must be proved that the “diligent search” has extended to the same sources and has been made in the same way “to the extent that it may be reasonably expected.”        

International exhaustion

7. Do you have a rule on international exhaustion of copyright works?

The Hungarian Copyright Act is not based on the principle of international exhaustion. It  contains provisions on regional-level exhaustion of the right of distribution: “If the copy of the work has been put into circula​tion by the rightholder or by another person expressly authorized therefor by the rightholder through sale or the transfer of proprietary rights in any other man​ner in the European Economic Area, the right of distribution – with the exception of the right of rental, lending and importation – shall be exhausted with regard to the copy of the work thus put into circulation.” (Article 23 (5)).
8. Does your exhaustion regime for analogue works differ from that for digital works? If a distinction is made between (analogue) goods and (digital) services that are provided, how can such a differential treatment be justified?

The Hungarian exhaustion regime doesn’t differ from the viewpoint of whether analogue works or digital works are involved.
9. How is the impact of exhaustion rules perceived in your country? Is the focus on the impact on economic rights or is the focus on purely practical (or utilitarian) litigation strategies to deal/cope with exhaustion rules?

The Hungarian exhaustion rules do not have any role in litigation strategy.

Formalities

10. Does your copyright system currently impose formalities of any kind? Has it done so in the past?  If so, have the formal requirements evolved (increased, diminished) over time?  What are the rationales for having in the past, and/or currently imposing formalities? Do you have any registration, deposit systems or voluntary deposit system? How do they function in the digital era?  Do you have any suggestion or proposal for introducing or altering formalities or schemes of registration in your copyright system?

The Hungarian Copyright Act does not impose registration as a condition of protection. Nor does it impose any other formalities or obligatory recording of contractual transfers. However, Act CLXV of 2005 introduced a voluntary registration system operated by the HPO.    

Voluntary registration has the effect of rebuttable presumption concerning the ownership of rights. Article 94/B of the Copyright Act inserted by the above-mentioned 2005 Act contains a four-level regulation of presumptions in which voluntary registration is at the second level.

Paragraph (1) of Article 94/B provides that, until the contrary is proved, it must be presumed that the person whose name is indicated as such on the work in the usual manner is the author.     

Under paragraph (2), if the authorship cannot be established on the basis of paragraph (1), until the contrary is proved, the person registered at the HPO must be regarded to be the author. 
Paragraph (3) is applicable if the authorship cannot be established on the basis of the first two paragraphs. In such a case, the certificate issued by a collective management organization to its own members about the inclusion of their works in the database of the organization has the effect of rebuttable presumption. 
Finally, under paragraph (4), if neither of the preceding paragraphs may be applied, that person must be regarded to be the author, until the contrary is proved, who has made divulgated the work.  
The HPO registration system is operated on the basis of decree No. 18/2006. (IV. 12.) IM of the Minister of Justice, which determines detailed procedural rules. 
If a court ruling finds that the author of a work is a person other than the one previously registered as author, the real author may request cancellation of the registration of the other person. 
-.-.-.-.-.-.-.-.-
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