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I. Author’s rights

1) What is the term of protection for the authors’ economic rights? Please also give a short historical survey.

Article 31 of Act LXXVI of 1999 on Copyright (CA) in force regulates the term of protection of the authors’ moral and economic rights jointly. Therefore, the term of protection regarding the authors’ moral and economic rights extends to the author’s lifetime and seventy years following his death. 

Historical background

Pursuant to Article 11 of the first Hungarian copyright act, the Act XVI of 1884 on Copyright (1884 CA), the protection extended to the author’s lifetime and fifty years following his death. But this act did not contain the authors’ moral rights (it just set out partially the ‘name right’), only the Hungarian Royal Supreme Court acknowledged them in its case law. The following decisions of the Hungarian Royal Supreme Court established the protection of the moral rights of the authors as regards the disclosure of the works: P. I. 8104/1926, P. I. 1582/1928, P. I. 5009/1937, P. I. 5466/1941; as regards the withdrawal of the authorization to disclose the work: P. I. 2483/ 1930; as regards the ‘name right’: P. I. 1132/1937, P. I. 2193/1934, P. I. 2867/1937, P. I. 5459/1937, P. I. 3448/1930; and as regards the protection of the integrity of the works: P.I. 3896/1929. 

Act LIV of 1921 (1921 CA) on Copyright maintained the fifty years’ term of protection, but it still did not expressly acknowledge the authors’ moral rights. Article 6/A. of the Act XXIV of 1931 on the promulgation of the International Rome Convention for the Protection of Literary and Artistic Works provided the protection of the integrity of the works. 

Act III of 1969 on Copyright (1969 CA) was the first act regulating expressly and in a consolidated version the authors’ moral rights. Pursuant to paragraph 1 of Article 12 of the Previous CA the term of protection of the authors’ moral rights was indefinite, similar to the general moral rights set out by the Act IV of 1959 on Civil Code (Civil Code). Pursuant to the Article 15 of the 1969 CA, the authors’ economic rights were protected during the author’s lifetime and fifty years following his death. The 1969 CA was the first copyright act where the post mortem auctoris term of protection had to be counted not from the death of the author but from the first day of the year following the death of the author. 

Article 14 of the Act VII of 1994 amending the Previous CA (1994 Amending Act) extended the term of protection of the economic rights to seventy years, and the term of protection of the authors’ moral rights remained indefinite. 

Pursuant to the explanatory memorandum of Article 14 of the 1994 Amending Act, the international legal developments made it necessary to extend the fifty years’ term of protection set out as a minimum level of protection in the paragraph 1 of Article 7 of the Berne Convention for the Protection of Literary and Artistic Works (Berne Convention). The proposal of Directive 2006/116/EC of the European Parliament and of the Council of 12 December 2006 on the term of protection of copyright and certain related rights (Term Directive) made by European Commission intended to prescribe seventy years’ term of protection following the death of the author for the 15 Member States of the European Union of that time. Besides, the draft protocol to the Berne Convention in the framework of the World Intellectual Property Organization recommended as well the extension of the term of protection. Another reason of the extension was that the Amending Act – deriving from international obligations (see below) – introduced the extension of the term of protection of neighboring rights to fifty years. Due to the relative importance of copyright works and related rights and for the maintenance of the balance and proportionality between the two categories of rights, it was found justified to extend the term of protection for copyright longer than for neighboring rights. 

The CA terminated the distinction regarding the term of protection of authors’ moral and economic rights. 

2) What is the main point of attachment for the calculation of the term of protection (e.g. author’s death)?

The term of protection granted by the CA is the lifetime of the author and seventy years following his death. The seventy-year term of protection begins on the 1st of January of the year following the death of the author, and, in the case of joint authorship the term is calculated from the 1st of January of the year following the last surviving author’s death [paragraph 1 and 2 of Article 31 of CA]. 

3) 

a) What is the point of attachment for the calculation of the term of protection as regards anonymous and pseudonymous works?

Where the author is anonymous or unknown, the seventy years’ term of protection is counted from the 1st of January of the year following the first lawful making available of the work. If the author of an anonymous or pseudonymous work discloses his identity during the above-mentioned period, the term of protection is calculated from the 1st  of January of the year following the death of the author [paragraph 3 of Article 31 of CA]. There is no specific rule for the term of protection of pseudonymous works, hence the general rules shall be applied, as to the authors’ rights enjoy protection during the author’s lifetime and seventy years following his death. 

b) How are anonymous and pseudonymous works defined in national law?

The Hungarian law does not give a definition of anonymous and pseudonymous works, but the other provisions of the CA outlines the meaning of the two terms. Pursuant to Article 8 when a work is disclosed anonymously or under a pseudonym, the author’s rights are exercised, until the author becomes known, by who first disclosed the work. Pursuant to Paragraph 3 of Article 12 of the CA, the author is entitled to have his work published without the indication of his name or under a pseudonym. 

c) On what conditions does the anonym (pseudonym) leave no doubt as to the author’s identity?

The CA does not regulate how to identify the author in case the work was published without the indication of the author’s name or under a pseudonym. Pursuant to the CA, neither notification nor registration is required for the election or bearing of an artistic name or alias. The collective rights management society dealing with the rights of musical and literary works (Artisjus) keeps a register on aliases and artistic names on voluntary basis. Other collecting societies (as the Association of the Arts Unions Bureau for the Protection of Performers´ Rights (EJI), the Hungarian Society for the Protection of Audiovisual Authors’ and Producers’ Rights (Filmjus), and the Collective Rights Management Association of Visual Artists (Hungart) register the aliases and artistic names in the normal procedure of rightholders’ registration. 

The legal background of the registration of artistic names and aliases is the Article 77 of the Civil Code, under which everybody has the right to bear name; scientific, literary, or artistic activities or activities accompanying public performances may be pursued under an assumed name provided that the rights and legal interests of other persons are injured. 

Registration ensures the implementation of the right to bearing a name and diminishes the possibility of choosing the same pseudonym.  The register also facilitates the precise identification of the authors represented by the collecting societies, hence ensures for them to get the royalties. 

d) How can the author’s identity be disclosed? Is there a (specific) register provided for in national law with this regard?

The Hungarian copyright regulation does not prescribe any registration for the copyright protection of works (works are protected from the moment of the creation); therefore, there is no specific proceeding for the identification of the authors. The collective rights management societies managing different rights are keeping databases on the authors’ copyright works and achievements of related rights and the rightholders represented by them. The collective rights management societies register the works and performance of related rights notified by the rightholders. But these databases are necessary for the management of the rights, so they are not expressly for the purpose in question.  

Besides, the Hungarian Patent Office keeps a voluntary register of works pursuant to Paragraph 2 of Article 94/B of the CA and the Decree 18/2006. (IV. 12.) of the Minister of Justice on the detailed rules of the voluntary register of works kept at the Hungarian Patent Office. 

4) How is joint authorship defined in national law as regards the calculation of the term of protection? Does joint authorship in particular presuppose that the contributions of several authors are inseparable?

Pursuant to paragraph 2 of Article 31, in the case of a joint authorship, the term of protection is calculated from the 1st of January of the year following the last surviving author’s death, and similarly to the general rules it is seventy years. The CA contains specific provisions for cinematographic works and collective works. Pursuant to paragraph 5 of Article 31, the term of protection of a collective work is seventy years calculated from the first day of the year following the first making available of the work. Pursuant to Article 6 of the CA, the contributions of the authors co-operating in the creation of the collective work are combined in the work of joint creation in a manner which makes the separate determination of the individual authors’ rights impossible. 

5) Is there a specific rule regarding the term of protection provided for cinematographic works?

The term of protection of a cinematographic creation is calculated from the first day of the year following the last surviving author’s death. 

6) 

a) Is there a specific rule regarding the term of protection provided for photographic works?

The Hungarian copyright law does not contain any specific provision to the term of protection of photographic creations; hence the general rules are applicable. 

b) Does national law provide for a related rights protection of photographs (lacking originality)?

The Hungarian regulation does not consider photographs lacking originality - therefore not being copyright works - as objects of neighboring rights; hence these photographs are not under either copyright or neighboring rights protection. 

(The last sentence of the Article 6 of the Term Directive enables the Member States of the European Union to put the photographs lacking any individuality under protection, but Hungary, when implemented the directive did not avail itself of this option.) 

c) If this is the case, can such related rights’ protection be claimed in parallel to copyright protection?

As indicated in the answer to the  question above, photographs are not under neighboring rights protection. 

7) Does national law provide for a specific rule in regard of the term of protection in case of posthumous works (e.g. works published [within a certain period] prior or after the author’s death)?

According to the Article 32 of CA copyright protection of a scope consistent with the author’s economic rights is due to the person who, following the expiration of the term of protection or the period of time discloses according to the law a work previously not disclosed to the public. The term of such protection is twenty-five years from the first day of the year following the first disclosure.     

The so called posthumous works are those that were previously not disclosed to the public, not depending on that their authors are anonymous or not. The works that have never been under protection (having been created before the first Hungarian copyright act) cannot be considered as posthumous works. 

8)

a) Are moral rights provided for in national law?

The CA regulates and enumerates the authors’ moral rights as follows: disclosure of work (Article 10), withdrawal the authorization to disclose the work (Article 11), indication of the author’s name (Article 12), protection of the integrity of the work (Article 13). 

Disclosure of a Work

Article 10

(1) The author shall decide whether his work may be disclosed. 

(2) Before the disclosure of the work, any information on the substance of its contents may be provided for the public only subject to the author’s consent. 

(3) Unless otherwise provided, the conclusion of the licensing agreement shall imply the author’s consent to the user providing information on the contents of the work for the public in a manner complying with the purpose of the use. 

(4) As regards a work becoming known after the author’s death, it shall be presumed – failing other declaration by the author or his legal successor or the introduction of evidence proving the contrary – that the author intended his work to be disclosed to the public.

Article 11

Referring to a sound reason, the author may withdraw his authorization to disclose his work or may prohibit the continued use of his work already disclosed; however, he is obliged to repair any damage having accrued till the time of such declaration. This shall not prejudice the employer’s right to exploit the work and shall not prevent, in the case of the assignment of the economic rights, the acquirer of rights from uses based on the economic rights.

Indication of the Author’s Name

Article 12

(1) The author shall have the right to have an indication on his work or in the communication on his work – subject to the scope and nature of the communication – referring to him as the author; reference shall be made to the author in the event of including part of his work in another work, and citing or reviewing his work. The author may exercise the right to have his name indicated subject to the nature of the use and in a manner complying with it. 

(2) The name of the author of a work shall be indicated on the alteration, adaptation or translation which is based on the author’s work. 

(3) The author shall be entitled to have his work published without the indication of his name or under a pseudonym. The author may require that his work having been disclosed to the public with the indication of his name shall, in the case of a new authorized use, be further on used without the indication of his name. 

(4) The author may require that his author’s capacity shall not be called in doubt.

Protection of the Integrity of the Work

Article 13

The distortion, mutilation or any other alteration of the work of the author which prejudices the honour or reputation of the author shall be taken to infringe his moral right.

b) If so, is there a specific rule for the calculation of the term of protection?

No.

c) Are there other specific rules provided for moral rights (e.g. a rule, according to which moral rights shall never end during the author’s lifetime)?

Pursuant to paragraph 2 of Article 14 of the CA, after the expiration of the term of protection, the society performing the collective management of rights or the association representing authors’ interests may take action, with reference to offence against the author’s memory, against a behaviour which would be considered under the term of protection to infringe the author’s right to have his name indicated on his work or in a communication related to his work.

9) Is the rule of comparison of terms of protection (Article 7(8) of the Berne Convention) to be applied under national law?

The CA does not contain a specific rule on this issue, but the rule applied in relation to other countries party to the Berne Convention (the TRIPS Agreement and the WCT) by virtue  of paragraph 8 of Article 7 of the Berne Convention “In any case, the term shall be governed by the legislation of the country where protection is claimed; however, unless the legislation of that country otherwise provides, the term shall not exceed the term fixed in the country of origin of the work.”

However, resulting from three non-discrimination decisions by the Court of Justice of the European Union (C-92/92 Phil Collins versus Imtrat Handelsgesellschaft mbH and Patricia Im, C-360/00 Land Hessen versus G. Ricordi & Co. Bühnen- und Musikverlag GmbH., C-28/04 Tod’s SpA and Tod’s France SARL versus Heyraud SA) the comparison of terms of protection would not apply among EEA Member States even if it was not harmonised.

10) Does or did national law provide for war-related extensions of the terms of protection?

After the First World War, certain states recognized that in the wartime circumstances the exploitation of copyrights were limited, even paralysed in some cases; therefore, they have extended the term of protection. Among our copyright acts only the 1921 CA included such regulation. The Article 88 of that act has extended the term of protection by 8 years for those works whose term had not expired yet on the day of the entry into force of the act, which was 31 December 1921. The term of protection had been extended only if the author had died before the act entered into force.
 CA does not include such regulation.

11) 

a) Has the term of protection been extended during the last decades (20th and 21st centuries)? 

Yes.

Under the 1884 CA, the author already enjoyed copyright protection (which meant at the time economic rights) in his lifetime and for fifty years following his death. 

It was the 1969 CA that first granted  moral rights for authors. Interestingly, pursuant to paragraph 1 of Article 12 of the 1969 CA  moral rights were indefinite in time, while Article 15 of the Act continued to determine the duration  of economic rights for  the lifetime of the author and for fifty years following his death. This distinction between the terms of protection of moral and economic rights has not changed until 1999, i.e. until the adoption of the current CA. 

The 1994 Amending Act extended the term of protection of economic rights to 70 years.

b) If any, to which works did the extension(s) apply? Did the prolongation only apply to works still protected or was there a revival of protection of works already in the public domain provided for?

In 1994, the extension the term of protection applied only to those works whose term of protection has not expired so far. (As to the legislator’s arguments for the extension, see the answer to  Question 1 above). Pursuant to the ministerial explanatory memorandum to  Article 14 of the 1994 Amending Act, international legal evolution made it necessary to extend the fifty years’ term of protection defined in paragraph 1 of Article 7 of the Berne Convention. The draft of the Term Directive at this time  already proposed a seventy years’ term of protection for authors. Besides, the draft protocol of the Bern Convention in the framework of the World Intellectual Property Organization envisaged the extension of the term of protection as well.

Another reason for extending the term of protection for authors was that the 1994 Amending Act also had extended the term of protection of performances  to 50 years. In expression of the significance of copyright as compared to related rights, it seemed appropriate, as a matter of maintaining “proportionality”, to extend the term of protection for copyright. In addition, there was also a  practical reason  for extending the term of protection, namely that it made possible the seventy years’ protection of Hungarian works in those Contracting Parties of the Berne Convention where the term of protection was 70 years already. 

The CA put again under protection those works whose fifty years’ protection has already expired, but their seventy years’ protection has not; therefore, the term of protection has revived. The revival of the term of protection was primarily an international obligation for Hungary in 1999. Adopting Article 108 of the CA was necessary for Hungary in order to avoid that European Union would initiate the infringement procedure regulated by Article 107 of the European Agreement establishing an Association between the European Community, its Member States and Hungary. Another reason for the revival was that after the accession to the European Union the Hungarian copyright law may be adjusted to the obligations as defined in paragraph 2 Article 10 of the since repealed earlier Term Directive (93/98/EEC).

Provisions regarding the term of protection shall apply as well to those works whose term of protection, calculated by provisions earlier in force, had already expired till the day when 1994 Amending Act entered into force.

12) Did or does national law set out rules of transitional law

a. as regards acts of exploitation carried out and/or investments made with a view to such (future) exploitation carried out prior to the entering into force of an extension of the term of protection

i. in a work whose copyright had not yet expired?

ii. in a work whose copyright had expired, but was restored by virtue of domestic, regional, or international (treaty) law, e.g.,Berne Convention Article 18?

b. as regards contracts concluded prior to the entering into force of an extension of the term of protection

i. in a work whose copyright had not yet expired?

ii. in a work whose copyright had expired, but was restored by virtue of domestic, regional, or international (treaty) law, e.g., Berne Convention Article 18?

c. Specifically, do the transitional measures define the class of users who relied on the expected or past public domain status of the work and who are entitled to transitional accommodations? Do they define the nature of the reliance for which accommodations will be made? Do these accommodations impose grace periods (for how long)? Compensation by the copyright owner to the prior user (how determined)? Special rules for derivative works? Do these or any other accommodations phase out over time, or do they continue for the life of the extended or restored copyright?

i. in a work whose copyright had not yet expired?

ii. in a work whose copyright had expired, but was restored by virtue of domestic, regional, or international (treaty) law, e.g., Berne Convention Article 18?

d. in regard of any other issue of transitional law respecting either works whose entry into the public domain was delayed by extension of copyright term, or of works removed from the public domain?

e. Does national law provide for a termination of contracts and/or a reversionary right? If this is the case, on what conditions such termination/reversionary right is set out in national law?

f. Please, indicate any other possible specific regulations in regard of the calculation of the terms of protection in national law.

Since the term of protection was last extended in 1994, but  the application of the term so prolonged became retroactive only later, in 1999, transitional rules are therefore included only in the current CA. 

These transitional rules extended the term of protection  in respect of all works, irrespective of whether their term of protection has already been expired or not by 1999. Therefore, the provisions of the term of protection of the CA are applicable as well to those works whose terms of protection was calculated by copyright acts formerly in force. (We are going to describe these rules in the order of their appearance in the act). 

In case the term of protection relating to the authors’ economic rights had expired by the time of the entry into force of the 1994 Amending Act, the uses performed in the period between the expiration and the time of the entry into force of the CA shall be rated as free uses, irrespective of whether these rights will, or will not, fall again under protection following the entry into force of the CA.

 These uses may be continued for one year more following the entry into force of the CA, but only to the extent existing at the time of the entry into force. The right of these uses if performed within the framework of economic activity may be transferred only jointly with the entity holding the authorization or with its organisational unit performing the use. An equitable remuneration is due to the rightholder for any use performed even after the entry into force of the CA.

The provisions shall be applied as appropriate even if substantial preparations have been made for the use before the date of the promulgation of the CA, on the understanding that in this case the use may be begun and carried on to the extent of the preparation that existed at the promulgation of this Act.

The alteration, adaptation or translation of works whose term of protection has already expired before the entry into force of the 1994 Amending Act, if performed in the period of time between the date of expiry and that of the entry into force of the CA, shall be considered as if it had been performed with the authorization of the author.

After the entry into force of the CA, the right of use acquired through a licensing agreement concluded prior to the entry into force of 1994 Amending Act for the full term of protection or for an indefinite period of time shall be vested  in the user, under the terms and conditions of the licensing agreement, provided that the copyright or the neighbouring right related to  copyright falls again under protection pursuant to the CA. Therefore, there is no other rule among the transitional rules related to the termination of contracts or the revisionary right.  

13) Does national law provide for a termination of contracts and/or a reversionary right? If this is the case, on what conditions such termination/reversionary right is set out in national law?

Pursuant to the Article 54 of CA the licensing agreement ceases with future effect – inter alia – after the expiration of the term of protection. 

14) Please, indicate any other possible specific regulations in regard of the calculation of the terms of protection in national law.

Pursuant to paragraph 2 of the Article 31 of the CA in case of joint authors the term of protection is counted from the first day of the year following the death of the joint author dying last.

In the case of a work disclosed to the public in several parts, the year of the first disclosure is counted part by part.

II. Related rights

1) Which related rights are recognized in national law and what is the term of protection provided for such related rights? Please indicate the term and the respective points of attachment (e.g. making available to the public, publication, carrying out of the respective activity). Performing artists (audio-visual artists included?) Producers of phonograms Broadcasting organizations Producers of first fixations of films (moving images) Photographers (in particular regarding photographs lacking originality) Publishers (of published editions) Publishers (editors) of scientific and critical publications Publishers (editors) of posthumous works Protection of databases in the sense of the European sui generis right (or similar protection) Catalogues Organizers of cultural events Organizers of sporting events (droit d’arène) Organizers of cultural events Organizers of sporting events (droit d’arène) any other related right provided for in national law (e.g. stage productions). 

In the CA, the term “related rights” encompasses five rightholder’s groups: i) performers (Articles 73-75), ii) phonogram producers (Articles 76-79), iii) radio and television organisations (Articles 80-81), iv) film producers Article 82), and v) producers of databases (Articles 84/A-84/E). In view of their closer ties to copyright, the rights of the first four groups are collectively referred to in the CA as “neighbouring rights”. For the purposes of these answers, except where their context requires specific reference to “neighbouring rights”  we only use the more generic “related rights” term.

Please note that the related rights protection granted to radio and television organisations also covers the rights of those persons or entities who transmit by wire their own programmes to the public.

Pursuant to  paragraph 1 a) of  Article 84 phonograms and performances fixed therein are protected for fifty years from the first day of the year following the year in which the phonogram was first put into circulation or for fifty years from the first day of the year following the year in which the fixation of the phonogram was made, if the phonogram was not put into circulation during the latter period.

Pursuant to  paragraph 1 b) of  Article 84 unfixed performances are protected for fifty years from the first day of the year following the year in which the performance was held.

Pursuant to  paragraph 1 c) of  Article 84 broadcast programmes or programmes of one's own transmitted to the public by wire are protected for fifty years from the first day following the year of their first broadcasting or transmission.

Pursuant to  paragraph 1 d) of  Article 84 films shall be protected for fifty years from the first day of the year following the year in which the film was first put into circulation or for fifty years from the first day of the year following the year in which the fixation of the film was made, if the film was not put into circulation during the latter period.

Pursuant to the CA in force photographs in general do not fall under the protection of related rights, whereas artistic photographs  are protected as works.

Pursuant to the CA publishers of scientific and critical works and other publishers do not fall under the protection of related rights.

Pursuant to paragraph 1 of  Article 84/D the sui generis rights of the producers of databases on the databases are protected for the following periods of time: for fifteen years from the first day of the year following the year in which the database was first made available to the public, or for fifteen years from the first day of the year following the year of the completion of the making of the database, if the database was not made available to the public during the latter period.

Pursuant to  paragraph 2 of  Article 84/D. the term of protection of the database recommences if the contents of the database are altered substantially, which results in the altered database being considered to be a substantial new investment in itself. A substantial change of the contents of the database may result from the accumulation of successive additions, deletions or alterations.

Catalogues qualifying as collections of works fall under copyright protection.

Organizers of cultural and sport events do not fall under the protection of related rights.

Works published posthumously are protected for twenty-five years from the first day of the year following the first making available.

2) As regards performing artists and producers of phonograms, does national law provide for different terms depending upon whether the performance is fixed upon a sound carrier or not? If this is the case, how is the term ‘sound carrier’ (‘phonogram’) defined in this regard?

Regarding the term of protection of performers the CA makes a distinction between fixed and unfixed performances.

Pursuant to paragraph 1 a) of  Article 84 phonograms, and performances fixed therein, are protected for fifty years from the first day of the year following the year in which the phonogram was first put into circulation or for fifty years from the first day of the year following the year in which the fixation of the phonogram was made, if the phonogram was not put into circulation during the latter period.

Pursuant to paragraph 1 b) of Article 84 unfixed performances are protected for fifty years from the first day of the year following the year in which the performance was held.

Pursuant to Paragraph 2 of Article 84 of the CA, if the phonogram has not been put into circulation within the term of protection, but it was communicated to the public during this period, the term is calculated from the communication to the public.

Neither the 1969 CA  nor the CA defines the meaning of ‘phonogram’, leaving this to, and relying upon, therefore, the definitions provided for in international treaties to which Hungary is a party, namely paragraphs b) and c) of Article 3 of the Rome Convention and paragraphs b) and d) of Article 2 of the WIPO Performances and Phonograms Treaty (WPPT). 

3) 

a) Are moral rights provided for related rights in national law?

Among  moral rights, the CA ensures for  performers the right of indication of the performer’s name (paragraph 1 of Article 75 of CA) and the right of the protection of integrity of the performance (paragraph 2 of Article 75 of CA). Among  moral rights the CA ensures for the producers of phonograms and radio and television organizations only the right of indication of the rightholder’s name (Article 79 and 81 of CA) Film producers do not have moral rights set out by law. 

b) If so, is there a specific rule for the calculation of the term of protection of such moral rights?

No.

4) Does or did national law provide for war-related extensions of the terms of protection as regards related rights?

The Hungarian law does not provide and have never provided any war-related extension of the term of protection as regards related rights.

5) Is the rule of comparison of terms of protection to be applied under national law as regards related rights?

The CA in force does not regulate the comparison of terms of protection as regards achievements  protected by related rights. Therefore,  foreign achievements  protected by related rights are under protection as long as Hungarian achievements.  

6) 

a) Has the term of protection been extended for related rights during the last decades (20th and 21st centuries)? 

Yes.

b) If any, to which achievements did the extension(s) apply? Did the prolongation only apply to achievements still protected or was there a revival of protection of achievements already in the public domain provided for?

The 1969 CA provided protection only for performances, but  failed to determine their term of protection. The reason  for this was that  the rights of performers were so limited that they practically “expired” with the first authorisation to use the performance.

By way of adhering to the 1971 Geneva Convention for the Protection of Producers of Phonograms against Unauthorized Duplication of Their Phonograms and promulgating it in the Law Decree 18 of 1975, a 20 years’ term of protection was provided for  producers of phonograms. 

The 1994 Amending Act introduced substantial reforms in the field of related rights. On one hand it provided for the protection of performers, producers of phonograms and radio and television organizations. On the other hand, it determined their term of protection in fifty years or, as in the case of phonogram producers, extended it from twenty to fifty years. The background of the amendment was primarily the convention on intellectual property protection concluded between Hungary and the United States in 1993. To comply with this international obligation, Hungary had to extend the term of protection of the producers of phonograms to fifty years. 

Article 65 and  Annex III of the European Agreement establishing an Association between the European Community, its Member States and Hungary prescribed that Hungary had to adhere to the Rome Convention in five years after the conclusion of this Agreement. For the purposes of  Article 26 of the Rome Convention, the prerequisite of  accession was that the national legislation of the acceding state would be harmonized with the provisions of the Convention. Therefore, to comply with the provisions of the Convention, the legislator had to set the term of protection in fifty years as regards  performers and radio and television organizations as well. While the 1994 Amending Act did not provide for the term of protection with retroactive effect, the current CA prescribed retroactive effect. Pursuant to the explanatory memorandum, the purpose of the extension of the terms of protection as regards the performers, producers of phonograms, radio and television organizations and those transmitting by cable their own programmes to the public was that the paragraph 2 of Article 29 of the 1994 Amending Act did not comply with the paragraph 6 of Article 14 of the TRIPS Agreement, which prescribed to apply the Article 18 of the Bern Convention. Another purpose favouring the amendment was that the Hungarian regulation got closer to fulfil the requirements determined in paragraph 2 of Article 10 of the Term Directive, which prescribed as well prolongations with retroactive effect. As regards the producers of phonograms the European Commission objected several times the provisions of the 1994 Amending Act. The problem of the producers of phonograms was that popular phonograms fell out of the protection, what caused serious financial loss for them. Naturally, the performers had serious financial losses as well. 

Pursuant to the 1994 Amending Act,  achievements protected under related rights whose 50 years’ term of protection expired before the entry into force of this act did not enjoy the extension of the term of protection, therefore, the term of protection did not revive as regards of the achievements of related rights either. But pursuant to the Paragraph 2 of Article 108 as regards performers,  producers of phonograms, radio and television organizations and those transmitting by cable their own programmes to the public, even if the twenty years’ term in respect of these achievements protected under related rights had expired by the time of the entry into force of the 1994 Amending Act, the term of protection revived, provided nonetheless that the fifty years’ term of protection had not expired by the time of the entry into force of the CA. 

Pursuant to Paragraph 3 of Article 108 of the CA in case the term of protection of the related rights had expired by the time of the entry into force of the Amending Act, the uses performed in the period between the expiration and the time of the entry into force of the CA are considered as free uses. Pursuant to Paragraph 4 of article 108 of the CA these uses are possible to be continued for one year more following the entry into force of the CA, but only to the extent existing at the time of the entry into force. In the case of phonograms the free uses applied to copies manufactured before the entry into force of the CA. 

Pursuant to Paragraph 5 of Article 108 of the CA this provision shall also be applied if substantial preparations had been made for the use before the date of the promulgation of the CA, on the understanding that in this case the use may be begun and carried on to the extent of the preparation that existed at the promulgation of the CA. 

7) Did or does national law set out rules of transitional law (see point 12 above) 

Yes, Article 108 of the CA sets out the transitional provisions to be applied to achievements of related rights.

a) as regards acts of exploitation carried out and/or investments made with a view to such (future) exploitation carried out prior the entering into force of an extension of the term of protection?  

Pursuant to paragraph 3 of Article 108 of the CA in case the term of protection of the related rights had expired by the time of the entry into force of the 1994 Amending Act, the uses performed in the period between the expiration and the time of the entry into force of the CA are considered as free uses. Pursuant to paragraph 4 of article 108 of the CA these uses may be continued for one year more following the entry into force of the CA, but only to the extent existing at the time of the entry into force. In case of phonograms  such free uses applied only to copies manufactured before the entry into force of the CA. Pursuant to paragraph 5 of Article 108 of the CA this provision has to be applied also if substantial preparations had been made for the use before the date of the promulgation of the CA, on the understanding that in this case the use may be begun and carried on to the extent of the preparation that existed at the promulgation of the CA. 

b) as regards contracts concluded prior to the entering into force of an extension of the term of protection?

i) The exploitation rights acquired through a licensing contract concluded prior to the entry into force of the 1994 Amending Act for the full term of protection or for an indefinite period of time  are reinstated for the benefit of the user – under the terms and conditions of the licensing contract, unless otherwise agreed upon by the contracting parties – but the term of the licensing contract extends, and therefore, the  user may exercise his exploitation rights according to the extended term of protection. This provision is applicable only as regards the achievements of performers, since the scope of the licensing contract terms covers only performers’ rights (the CA does not provide for licensing contract terms as regards the other rightholders of related rights).  

ii) The exploitation rights acquired through a licensing contract concluded prior to the entry into force of the Amending Act for the full term of protection or for an indefinite period of time is due again to the user – under the terms and conditions of the licensing contract. 

c) in regard of any other issue of transitional law?

The alteration, adaptation or translation of works whose term of protection has already expired before the entry into force of the 1994 Amending Act, if performed in the period of time between the date of expiry and that of the entry into force of the CA, shall be considered as if it had been performed with the authorization of the author.

The CA does not expressly provide for whether its provisions have to apply to achievements of film producers made before its entry into force. But the opinions 29/04 and 20/61 of the Council of Copyright Experts answer the questions. Pursuant to the first sentence of paragraph 1 of Article 11 of the Directive 2006/115/EC of the European Parliament and of the Council of 12 December 2006 on rental right and lending right and on certain rights related to copyright in the field of intellectual property (Rental Directive), the directive shall apply to all achievements, including achievements of film producers, falling under protection in a Member State on 1st of July, 1994. Since until 1999, the achievements of film producers were not protected by related rights, their achievements did not fall under protection on the date indicated in the Rental Directive and therefore, the CA could not  transpose the aforementioned rule of the Rental Directive.  The second sentence of paragraph 1 of Article 13 of the Rental Directive put those films under protection that were first put into circulation prior to the date indicated above. The CA should have adopted this rule, but it failed to do so. However, Article 108/A. of the CA grants related rights protection for “early” foreign films, i.e. for those made and still protected on 1st of July 1995, anywhere in the European Economic Area, even if they have never been under related right protection in Hungary. After the accession of Hungary to the European Union on 1st of May 2004, the aforementioned provision of the Rental Directive, even in absence of its verbatim transposition, shall apply to Hungarian films as well, due to the priority of the EU law.    

8) Does national law provide for a termination of contracts and/or a reversionary right? If this is the case, on what conditions such termination/reversionary right is set out in national law? (see point 13 above)

Pursuant to the Article 54 of CA the licensing agreement terminates with future effect – inter alia – after the expiration of the term of protection. This provision is applicable only as regards performers. The CA does not provide for any other ground for termination of contract or for a revisionary right in relation to related rights.

9) Please, indicate any other possible specific regulations in regard of the calculation of the terms of protection in national law.

The CA does not set out any specific rule as regards the term of protection of the achievements of related rights. 

10. More particularly for EU Member-States: Please indicate the pro- and contra-arguments that have been invoked in your country until now as far as the EU proposal to extend the duration of the related rights granted to performing artists and phonogram producers in their phonograms is concerned.

Pros:

- it is necessary to strengthen the protection of background musician’s rights;

- the replacement of the income loss of phonogram producers deriving from file sharing shall  be duly considered;

- it is necessary to bring the phonogram producers into such a situation that would allow them to make their archives available as widespread as possible. 

Contras:

- the proposal serves the interest of phonogram producers rather than the interest of performers;

- the impact assessment does not prove that - according to the modifications of the EP - the prolongation to 70 years would result with adequate advantages;

- the system of reimbursement to performers from the incomes of the phonogram producers is too complicated; 

- the proposal is discriminative  in respect of the rights of audiovisual performer’s, though they are in a similarly bad position as music performers. 

III. Domaine Public Payant 

1) Does or did national law provide for a Domaine Public Payant or an equivalent regime?

Paragraphs 1 to 5 of Article 100 of the CA provides the legal instrument of the Domain Public Payant: after the expiry of the term of protection for copyright, the transfer of the ownership of an original work of art by a professional dealer is subject to payment of a contribution. Pursuant to Paragraph 3 of Article 100 there is no obligation to pay the contribution if the ownership of the original work of art is obtained by or from a museum. 

2) If this is or was the case, please briefly describe the main features and functioning of such system, in particular

* Term added to the regular term of protection

The obligation to pay the contribution has no time limit, however the system doesn’t extend the term of protection. 

* Scope of the Domain Public Payant regime (copyright works, achievements under related rights protection)

The scope of the obligation covers only the original work of arts. Pursuant to the Paragraph 2 of Article 70 of the CA the ‘work of art’ means works of fine art (e.g. pictures, collages, paintings, drawings, engravings, prints, lithographs, sculptures), works of applied arts (e.g. tapestries, ceramics, glassware) and works of photographic art, provided they are made by the author himself or are copies considered to be original works of art. Copies of works of art are considered to be original works if they have been made in limited number by the author himself or under his authority. Copies of works of art which are numbered, signed or otherwise duly authorized by the author, is considered to be such copies. The enumeration is indicative, hence the court may consider other creations to be original works of art.    

* Acts of exploitation subject to payment

The legal system of “Domaine Public Payant” is independent of the fact whether the work of art will be exploited or not.

* Percentage of payments and proceeds subject to such payment

Pursuant to Paragraph 2 of Article 100 of the CA the contribution is 5 per cent of the sale price excluding of tax and other contributions (e.g. cultural contribution).

* Persons or institutions benefiting from payments under Domaine Public Payant (living authors, holders of related rights, organizers of cultural events, avant-garde, social aspects etc)

The contribution has to be paid to the collective rights management society of the fine and applied arts (actually the Collective Rights Management Association of Visual Artists, the so called HUNGART), and this society decides upon the use and distribution of the collected contribution. 

* Bodies administering the Domaine Public Payant (authors’ societies, administrative bodies etc)

* Functioning in practice 

Pursuant to Paragraph 2 of Article 100 the collective rights management society has to use the collected contribution for the purposes of supporting artistic activities and providing social services for artists. HUNGART announces tenders of scholarship for the purposes of supporting the work of fine artists, handicrafts and photographers. Besides, it supports the associations of visual artists for the purpose of preparing and implementing cultural events and programs that promotes the creation, presentation and distribution of contemporary works of arts and for social purposes. HUNGART’S bylaws include the detailed rules of the use of the collected contribution. 

* May foreign authors or other beneficiaries benefit from such Domaine Public Payant regime?

CA does not discriminate in any aspect, hence in the aspect of the nationality of the rightholders either, therefore, the foreign nationals may benefit as well from the collected contribution in the course of its use. 

3) If no Domaine Public Payant or equivalent regime is provided for, does national law provide for alternative solution (outside copyright) as eg cultural funds or the like?

Until 31 December 2009, the dealers of works of art were obliged to pay cultural contribution prescribed by the Act XXIII of 1993 on National Cultural Fund (Act on NCF). The Act LXXVII of 2009 on the reform of the (general and proportionate sharing of taxation system abolished the institution of the cultural contribution as regard the art business.   

Until the entry into force of the abovementioned amendment, 1 January 2010, the cultural contribution was one of the sources of revenue of the National Cultural Fund, which had to be paid on the basis of the value without VAT of the products, services and structures enlisted in the Combined Nomenclature, the List of Services and List of Structures in Annex to the Act on NCF. The following products were subject to contribution: ornaments, books, newspapers, journals, discs and tapes containing videos, pictures and phonograms, telecommunication products, photochemical materials, photographic instruments, dictionaries, encyclopaedias, advertising materials, facilities of printing industry, typewriters, printers, jewellery, musical instruments, toys, works of art, collections and antiques. The activities relating to the enlisted products (like rental of video cassettes and DVD-s, advertising and art trade) are subject to contribution as well. The contribution base was the net turnover of the business year deriving from the sale of the abovementioned products and services. 

By the entry into force of the Act LXXVII of 2009 on the conversation of the general and proportionate sharing of taxation system the institution of the cultural contribution changed a lot, decreased significantly the number of products and services subject to contribution. Pursuant to Decree 10/2001. (IV. 24.) NKÖM-PM on establishing the basis for cultural contribution chargeable to contractors and on the manner of payment, if the accounted costs of the construction of structures subject to contribution reaches or exceeds HUF 120 million, the contractor is obliged to pay cultural contribution. The costs of material and labour are considered to be accounted costs. The Decree prescribes that the main contractor has to notify the contractor in writing of whether the construction is subject to contribution or not. The obligation arises and terminates at the time of the notification. In case of failing to notify, the main contractor is obliged to pay the contribution. The cultural contribution has to be paid into the National Cultural Fund, which is obliged to support the creation, preservation and distribution of national and universal values. 

4) If this is or was the case, please briefly describe the main features and functioning of such alternative system, in particular 

* Acts of exploitation or other points of attachment subject to payment as eg fees to be paid by certain industries (eg satellite dishes, cable distributors) or supplementary payments to be made by listeners and viewers of radio/TV jointly fees for receiving public radio/TV?

* Persons or institutions benefiting from such alternatives (living authors, holders of related rights, organizers of cultural events, avant-garde, social aspects etc)

* Bodies administering such cultural funds and the like (authors’ societies, administrative bodies etc)

* Functioning in practice

* Does national law provide for social security in favour of freelancing authors, performing artists etc?

* Is this is the case, how is such social security subsidized?

* May foreign authors or other beneficiaries benefit from such funds?

The answers above respond to these questions as well.

(end of document)
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